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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3674 
OLIVER ROBINSON, Plaintiff in Error, 
'l.1C1'S1l8 
w·. FRANK SMYTH, ,JR., SUPERINTENDENT 'OF THE 
VIRGINIA STATE P~JNITENTIARY, 
Defendant in Error. 
PETITION FOR " 7RIT OF ERROR AND 
SUPERSEDEAR. 
To the llonorable Justices of the Supreme Oourt of .Appeals 
of Virginia: 
1. 
JUDGME~T COMPLAINED OF. 
Oliver Robinson, plaintiff in <>rror is aggrieved hy the final 
judgment of the Hustings Court of the city of Richmond, 
Virginia, entered in said Court, .Tune 6, 1949, in which the 
Court discharged a writ of habeas corpu,s beforehand granted 
hy the Supreme Court of Appeals of Virginia, and dismissed 
the prayer of the petition and remanded the petitioner to the 
eustody of the Superintendent of Vi rginin State Penitentiary 
the Appellee herein. 
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2. 
FACTS APPEARING IN THE HABEAS CORPUS 
PROCEEDINGS. 
The petitioner on habeas c01·pii.~, Oliver Robinson, known 
also as "Ollie" Robinson, was senfonced to ten yen rs in tl1e 
Virginia Penitentiary, in the Circuit Court of the City of 
Richmond, Virginia, under Code Section 5054. It was alleged 
that he had three times been convicted of a f clony and sen-
tenced to the Virginia Penitentiary SyRtem. He was without 
counsel in these proceedings in the Circuit Court of Rich-
mond, under Code Section 5054, and did not know that the 
right to counsel existed. 
2* ®He filed his petition praying for tl1e writ and n l1ear-
ing thereon in the Snpreme Conrt of Appeals of Vir-
ginia, claiming in his petition that the 10 year term in the 
penitentiary imposed in the Circuit Court of Ri<'hmond as 
aforesaid was void and a nullity on account of it h~ing based 
on a sentence of three years in the penitentiary rendered 
against him in the Circuit Court of Dinwiddie county, De-
cember 15, 1947. 
He claimed tl1e Dinwiddie cotmtv sentence to be void as 
there was a lack of dn<' process of hiw under thP. 14th Amend-
ment; as the Court of Dinwiddie did not offer him counsel. 
The Supreme Court of Appeals of Virginia ordered the 
writ to issue and ordered a hearing thereon in the Hustings 
Court of the city of -aicl1mond. 
A hearing took place hefore the Honorable ,Judge of thP 
Hustings Court of the City of Ricl1mond, June 6, 1949; and 
as a result thereof the petitioner and plaintiff in error, Oliver 
· Robinson was remanded to t11e custodv and control of the Re-
Hpondent, W. Frank Smyth, Jr., Sup·erintcndent of the Vir-
ginia Penitentiary. 
The evidence established that the petitioner, an ignorant 
colored man, with four grac;les of education. was tried on a 
forgery indictment in the Circuit Court of Dinwiddie county. 
December 15, 1947: without the aid and assistance of coun-
Hel; and further that he l1ad nevei· consulted with an attorney 
or anyone versed in the Jaw in respect to th(i indictment that 
~ontained one count for f orgerv and another count for utter-
in~ the forged check bearing· the signature, J. Thompson 
Wyatt. 
Mr. H. Potter Sterne. the Attorney for the Commonwealth 
of the county of Dinwiddie Virginia, admitted the petitioner, 
Oliver Robinson., WflR without counsel in Jiis trial in the Cir-
nuit Court of Dinwiddie county, D('ccmber 15, 1947; and cor-
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roborated the petitioner in saying tl1at no evidence whatso-
ever was heard by the Trial Judge in Dinwiddie, and no 
a• advice of any nature given 3 the prisoner, and that the 
prisoner did not utter a word in the proceedings. The 
indictment had never been seen or explained to the petition.er 
by anyone. 
Petitioner testified that the .Judge of the Circuit Court of 
Dinwiddie County did not off er to assign counsel to aid and 
assist him; and that counsel was not mentioned in the pro-
ceedings, and that he did not have funds to procure counsel 
of his choice. 
He testified that he did not plead "guilty" competently, 
voluntarily, or intelligently. Testified that he did not intend 
to admit by the said plea that he intended to defraud Mr. 
Lewis Blank, a merchant in Dinwiddie county, to whom he 
gave the check for the sqm of fifty dollars, purporting to be 
made and drawn by .J. 'rhomp8on Wyatt, Esq., an attorney 
in Petersburg. That the transaction took place on the 4th • 
of Julv, 1947, and that he f!Ot fortv dollars from Mr. Lewis 
Blank ·on the check, 88 Mr. Blank to.ok out the sum of ten dol-· 
lars on account of a glass that petitioner broke in the auto~ 
mobile of the merchant on the same dav. Testified that :M:r. 
Blank had him arrested the same day and he was put iu jail 
and on the 5th of August, 1947, paid tl1e money that he re-
ceived on the check back to the merchant. 
Petitioner said he did not know the consequences of the 
plea of "guilty" and that such a plea to such an indictment 
ns that on wl1ich l1e was arraigned admitted and conceded in 
law that he intended to defraud the Merchant or anyone. 
Testified he never had any purpose or intent to defraud, 
but desired to get tho money temporarily to have n tmck re-
paired that lie used in his wood hauling business tbnt he was 
engaged in in the county of Dinwiddie that was his home. 
Said tl1e source he would pay the money bnck was from com-
pensation he procured from the State of ,v. Virginia, 
4• which was seventy-one ·dollars and 8 fifty-six cents per 
month. That the compenBation was rccovel'ecl as a re-
~mlt of an accident he received while working in W. Vir~inia., 
in which he lost three of his fingers. That J. Thompson 
Wyatt, of Petersb1ug, Attorney at Law~ acted as l1is counsel 
nnd got the amount that he rer.eivecl from vVest Virginia 
raised from forty dollars to i,eventy-one fifty-six; and his 
compensation check had been forwarded to the office of Mr. 
Wyatt. 
Petitioner testified tlmt in the other two trials upon wl1ich 
the repeater sentence was based that he did not l1ave connsel, 
and that the trials were in Petersburg nncl Ricl1mond. · -~ 
. ~· . 
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Mr. H. Potter Sterne Commonwealth Attorney for the 
County .of Dinwiddie, Virginia, said that he had p1:osecuted 
the petitio.~·:c.arlier in tlm yPar of 194i and that at that time 
he was tried· for the larceny of an automobile, and that in 
these proceeq.ings, J. Thompson ,vyatt, Esq., was counsel for 
tbe prison.er; and that tbe petitioner wa~ given 12 months in 
jail, and that counsel for the accused asked for a jail sentence 
instead of a penitentiary sentence in order he would not get 
extra time :is a repenter . 
. The Attorney for the Commonwealth testified that the peti-
tioner escaped jail after his arrest on the forgery rharge, and 
Inter was extradited from· the State of ,,Test Virginia, and 
received six months in jail in the Trial ,Justice Court on the 
escape charge. Testified the petitioner got six months in jail 
in Petersburg for signing l\Ir. ,vyatt 's name to a check on 
which be procured twenty-five dollars in June, 1947, shortly 
before giving Mr. Blank the check. Both of these jail sen-
• tences were rendered after the trial and· convfotion of peti-
tioner in Dinwiddie Circuit Court, December 15, 1947, in 
which the aforesaid sentence of 3 years in the penitentiary 
was rendered. 
The Attorney for the Commonwealth did not deny the <'laim 
of the petitioner that he was not offered counsel in his trial 
in the Circuit Court of Dinwiddie countv. · 
5° ·The Commonw<.'alth Attornev testified that it was the 
usual custom of the ,Judge of the Oi°rcuit Court of Dinwiddie 
County to off er Counsel in Criminal proceedings. 
l\fr. ,v. B. Butterworth., Deputy Sheriff of Dinwiddie 
County, Virginia, testified that he nncl 1\fr. Hawks rctnrnecl 
Oliver Robinson from ,v. Va. after his escape from the county 
jail. 
Testified that he remembered the trial of Oliver Robinson 
in the Circuit Court of Dinwiddie county for forgery, but dicl 
not recall whether he was offered counsel or not. 
Testified that the Trial ,Judge usuaUy asked prisoners if' 
they wanted counsel. 
Testified that on the way back from ,v. Va. that he asked 
Oliver Robinson, if he was going to employ Mr. ,vyntt of 
Petersburg, as his counsel in his approaching trial in Din-
widdie for forgery, and that Robinson said "no" tlint he 
had had enough of lawyers. 
,T. D. Hawks, A. B. C. Inspector, testified that he went to 
,vest Virginia, with Mr. Butterworth, and aRsistccl in return-
ing Oliver Robinson to the State of Virginia, to r:tand trial 
on· the indictment in the countv of Dinwiddie. 
Testified that Robinson on ·the way back to Virginia told 
Jiim that the West Virginia lawyer, l\lr. Atkinson, got his 
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money, and did not do him any good and thnt when he got to 
Dinwiddie he would save money and confess his guilt. 
Testified thnt petitioner, Robinson, was C0!,'1lizant that if 
a penitentiary sentence was given him in the county of Din-
widdie that he would get an additional 10 years for being a 
repeater. 
lt ABGU!lENT. 
Lack of Due Proces.<: of Law i11 the Trial of Petitioner in the 
Circuit Cou1·t of Dimciddie County, Renders His Convic-
tion. and Seu fence for Forgery Void, and the Sentence o.f 
1.'en Years in fhe Pe11it,mtiar.11 Im.posed· Upon Him in 
Pimmmw,~ of S<~ction 505.J. of the Gode of Virg-inia. 
We respectfully contend that the trial and conviction of the 
petitioner, Oliver Robinson, in the Circuit Court of the 
county of Dinwiddie is void, whieh void proceedings renders 
the repeater sentence for third conviction in the Circuit. Court 
of the city of Richmond void. 
Petitioner was tried in the Circ'nit Court of Dinwiddie 
county, December 15, 1947, and the admitted. evidence on the' 
habeas corpus hearing established that this ignorant man 
with only four grades of education; was not represented =by 
counsel; and Umt no advice or im,truction was given him by 
the Trial Judge or by anyone and that he entered a general 
plea of guilty to an indictment that charged in one count the 
forgery of a check for the sum of fifty doll a rs; and in another, 
count the uttering of the same instrument; and that he had 
never seen the indictment upon which the Judge of the Cir-: 
cuit Court of Dinwiddie Countv sentenced him to three vears. 
in the penitentiary until his ari·aignment. · 
Sorely this indictment wns a legalistic document that no 
unlearned man was compctc>nt to understand and plead to 
without any advice from the ,J uclge or Counsel. ·: 
The indictment included C'Omplex legal pt·oblems to which: 
the petitioner deserved legal aid; and the Circuit Court of· 
the County of Dinwiddie was without jurisdiction to sen-: 
tence him or to accept his plea of guilty under these circum-· 
stances without a tender of Counsel: in fact one count in 
the indictment omits "with intent to defraud", a major elc-. 
ment of tlie offense. 
r" *The decision of the Supreme Court of the United 
States in Canizio v. Pr,opfo of N cw York; 327 U. S. 816; 
66 S. Ct. 452; is directly in point: as is Williams v. Kaiser,. 
323 U. S. 471; 65 S. Ct. 370; and De'lJ!Perler v. People of tl,eJ 
State of ilJicT,igan, 329 U. S. 663; 67 S. Ct. fi96. 
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In Foster v. People of the State of Illinois, 67 S. Ct.. 1716; 
the Court said: "Only the other day in a case concerning a 
charge of :first degree murder against a seventeen year old 
defendant, in which we f onnd a deprivation of 1·igbts essential 
to a fair hearing, we took pains to point out that the Court 
did not explain the conRcquences of the plea of guilty, and 
the record indicates considerable confusion in petitioner's 
mind at the time of ~rraignment as to the effect of such a 
plea. In this case there is neither proof nor unr.ontradicted 
evidence of any such miscarriage of justice in accepting pleas 
of guilty. The record of the proceedings imports an observ-
ance of due process.'' 
The evidence of the petitioner to the effect tlmt he was 
given no advice in respect to the cltarge by the Presiding 
,Judge in the proceedin.~ in Dinwiddie; and that he did not 
testify; and that no evidence was heard at an is corroborated 
by the Attorney for the Commonwealth, H. Potter Sterne; 
Esq.; who said: "He just plead guilty and was sentenced to . 
three years" (R., p. 37). 
The law on the subject has been made clear by tht> decisions 
of our.highest Court in the foregoing cases and by this Court 
in McDorman v. Smi1th, 188 Va. 474. 
.. The testimony of the petitioner that he was not offered 
counsel is not denied hy the Commonwealth Attorney, H. 
Potter Sterne or tlie Deputy Sheriff. Vv. B. Butterworth; or 
by any one and it must be accepted as true. Stonebreaker v. 
: Smyth, 187 Va. 250; McDorman v. 8m11tli, supra. and is 
se borne out by the o1erecorcl ancl minutes of the trial. 
: The evidence of the petitioner is that he wns witl10ut 
funds to secure an attorney of his choosing; and it is not 
unusual that under the~r circumstances he told the officers 
that he would not engage conmiel. Certainly he wanted coun-
sel as he was aware that n penitentiary sentence in the Din-
widdie Circuit Court would cause him to gt>t 10 years as a 
1·epeater in the Circuit· Court of Richmond; as he had em-
ployed J. Thompson Wyatt, Attorney at Law, Petersburg, 
Virginia, for such pnrpo~t' in l\Iarch, 1947, when tried for 
the larceny of an automobile. 
It was testified by the Commonwealth Attorney on pn~e 34 
of the record as follows: "At that time Robinson and his 
counsel asked that lie he given a jail sentence rather tlian a 
pentientiary sentence, l11w to the fact he lmd already been in 
the penitentiary and would get additional time if he went back 
to the penitentiary." 
·certainly.what the .TudA"e of the Circuit Court of Dinwid-
die did in other cases in no way connected with the case of 
Oliver Robinson v. W. Frank Smyth, Jr. 7 
petitioner, Robinson, in respect to a tender of counsel, was 
. not admissible and not evidence. 
Certainly this petitioner was entitled to counsel under 
Townsend v. Burke, 334 U. S. 736; 68 S. Ct. 1252, as only an 
attorney could develop the defense that he did not intend to 
defraud in making and uttering the c]1eck but he intended to 
repay the merchant, Mr. Lev.is Blank. out of funds amount-
ing to seventy-one dollars and fifty-six cents, he received from 
W. Va. as compensation each month. He did not know that 
matter was a defense to the charge. 
As Attorney "ryatt collected the instalments from W. Va. 
each month as counsel for petitioner, be was bound to know 
that the merchant to whom the check was given would con-
tact Mr. Wyatt, and there would be no opportunity for him 
to defraud. 
9~ eEven if counsel had been offered and rejected; such 
waiver on the pnrt of this ignorant man would not have 
lleen competent .or iµtelligent. He did not know that an in-
tent to defraud· wihf a part and element of the crime of which 
he was charged and he did not k~ow the legal consequence of . 
his plea of guilty was to admit this element, and its clear 
from the evidence that he did not intend to admit that he 
entertained any intent to defraud in the making or the ·utter-
ing of the ch~ck. 
The Supreme Court of the United States in K ercltr.val v. 
United States, said: "A plea of guilty differs in purpose and 
effect from a mere admission of guilt or an extra-,iudicial 
confession; it is like a verdict of a jury, conclusive~ more is 
not required; the Court hns nothing more to do but to give 
judgment and sentence. Out of consideration of persons ac-
cused of crime, courts are careful that a plea of guilty shall 
not be accepted unless made yohmtarily after proper advice 
nnd with full understanding of its consequences. When one 
~o plead~ he may be held bound. But on timely application 
the Court will vacate the plea of guilty shown to have l>een 
unlawfully obtained or given through ignorance, fem· Qr in-
ndvertencl', '' 
The evidence conclusivelv shows that there was no offer 
of counsel and is not disputed; but if counsel had been ten-
dered the waiver would not have been intelliJ?ent. Willitims 
v. Huff, 146 Fed. (2d) 867; Von Moltke v. Gille.<:J, 68 S. Ct. 
316. 
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CONCLUSION. 
Therefore for the foregoing reasons, the petitioner, appel-
lant, prays that a writ of error and sitpe.rsedeas may be 
awarded him; that the judgment of the Hustings Com·t of thc> 
City of .:ij,ichrriond dismissing the pmyer of his petition and 
disclilirging the writ he rever~ed by this Honorable 
10• Court and tbe sentences !(,declared void on account of 
the reasons herein stated and that the appellant may 
have such- other relief as lw mav be entitled to under the 
law. • 
Counsel for appellant has delivered u copy of this petition 
to the Attorney General of Virginia this 5th day of October, 
1949. 
Counsel for Appellant desires to rely on this petition a~ 
his opening brief, will file the same in the office of the Su-
preme Court of Appeals of Virginia at Rfohmond. Virginin, 
and respectfully requests an oral hearing of the application 
for an appeal. 
Respectfully, 
OLIVER ROBINSON, 
·w. A. HALL, JR., 
.Attorney for Appellant. 
W. A. HaU, .Tr., At.torner at Law; practicing in the Su-
preme Court of Appeals of Virginia, doth certify that in hi~ 
opinion the decisions and jndJ1,'1llcnt complained of should b(• 
reviewed by the Supreme Conrt of Appeals of Virginia, and. 
the judgment reversed. · 
Respe<;tfully, 
W. A. Hall, ,Jr., 
Law Building, 
Richmond, Virginia, 
Attorney for Appellnnt. 
Received October 6, 1 !)49. 
W. A. HALL, ,TR. 
:M. B. WATTS, Clerk. 
Authorities . 
Page! 
JVilliams v. Kaiser, 323 U. S. 471, 65 S. Ct. 363.. .. . . . . . 1•: 
.Tolmson v. Commomvealth, 102 Virginia, 927.. .. . . . . . . . 1• 
Sta.te v. Lotone, 62 \V. Virginia, 310, 58 S. E. 321 • . . . . . • 3• 
Terry v. Commonwealth, 87 .Virginia, 672 . . .. . . . . . . . . . 3• 
Sands v. Commonwealth, 20 Grattan, 800 . . . . . . . . . . . . . 3• · 
State v. Poindexter, 23 \V. Virginia, 803\ . . . . . • . . . . . . . . 3• 
Uvenges v. Pennsylvania, 69 S. Ct. 184 . . .. . . . . . . . . . . . 4• 
Townsend v. Burke, 68 S. Ct. 1252 . . . . . . . . . . . . . . . . . . . s• 
Tali Do Quali v. State, Okla. 70 Pac. (2d) 818 . . . . . . . . . 9• 
Gibbs v. Burke, 69 S. ·Ct. 1247 ....................... 10~· 
State v. Jett, l\Iissouri, 300 S. W. 752 ................. 10• 
Fleming v. State, Te~as, 26 S. \V. (2d) 258 ............. 10•. 
Duncan v. State, Texas, 236 S. \V. 468 ... ·. . . . . . . . . . . . . . 12• 
Iowa."· Weaver, 149 Iowa, 403, 128.N. ,v. 559 ......... 14• 
Brown, v. Commonwealth, 2 Leigh, 772 ............... 14• 
State v. llfttrpliy, 17·R. I. 698, 24 Atl. 473-: : ............. 14• 
McClellan v. State, 32· Ark. 609 ........... ; ........... 14• 
Butler v. State, 5 Blackf. Ind. 280 . . . . . . . . . . . . . . . . . . . • . 14 • 
State v. Doyle, 11 R. I. 574 ........................... 14• 
~tonebreaker v. Smyth, 187 Virginia, 250 . . . . . . . . . . . . . rn• 
JlfcDormmi v. Smyth, 188 Virginia, 474 ............... rn•· 
.lackson v. C. cf 0., 179 Virginia, 642, 20 S. E. (2d) 489 .. rn• 
Alexandria R. R. Co. v. H ermlon, 87 Virginia, 193 . . . . . rn• 
Radford v. Calhoon, 165 Virginia, 24 ................. 17• 
Curtis v. lliatt, 161 Fed. (2d) G2I ..........•........... 17• 
JVilfong v . • Joh1uwn, 156 Feel. (2d) 507 ............... 1s• 
Gaves v. New York, 67 S. Ct. 1714 ..................... 18• 
Bute v. Illinois, 68 S. Ct. 76:l . . .. . . . . . . . . . . . . . . . . . . . . . 19• 
Statutes 
Section 4489 Code Qf Virginia .. 
Section 5054 Code of Virginia .. 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 367 4 
OLIVER ROBINSON, Plaintiff in Error, 
. versus 
"\V. FRANK SMYTH, ,JR., SUPERINTENDENT OF THE 
VIRGINIA STATE PENITENTIARY, 
. · Defendant in Error. 
ADDITIONAL AUTHORITIES IN SUPPORT OF PETI-
TION FOR WRIT OI•' ERROR AND SUPERSEDE.AS. 
To the Honorable Ju.slices of tlie Supreme Court of Appeals 
of Virginia: 
We all know that the crimes of forgery and uttering arc 
crimes of a ver.y.technical nature ancl character, and that the 
intelligent layman is faced with a closed book, when con-
fronted with such charges, without the services of one skilled 
in.the knowledge of the law; much less the unlearned and the 
ignorant. 
The language of the Supreme Court of the United States 
in Williams v. Kaiser, 323 U. S. 471, 65 S. Ct. 363, certainly 
applies to the petitioner when be was arraigned in the Cir-
cuit Court. of the County of Dinwiddie, .Virginia, December 
:t5, 1947, to answer upon a legalistic document containing two 
counts, one count eharging forgery and the second count 
charging the uttering of a forged instrument, for which Court 
or Jury could have imposed a punishment of twenty years in 
the State Penitentiary, in CO]!fo~·n~ity with the ruling in John-
son v. Commonwealth, 10:! V1rg1111n, 927. 
• 
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The pertinent language of Williams v. Kaiser, supra, in 
speaking of the distinction between the degrees of rob-
2• bery and ,;;the degrees of larceny, has just as much appli-
cation to an indictment for forgery and uttering. The 
pertinent language follows: '' These involve technical require-
ments of the indictment or information, the. kind of evidence 
required for conviction, the instructions necessary to define 
the several clements of the crime, and the various defenses 
which are available. These are closed to the average lay-
man. Even the intelligent and educated layman lias small 
and sometimes no skill in the science of the law. If charged 
with crime, he is incapable generally, of determining for him-
self whether the indictment is good or bad. He is unfamiliar 
with the rules of evidence. Left without the aid of counsel he 
may be put on trial without a proper charge, and convicted 
upon incompetent evidence, or evidence irrelevant to the issue • 
or otherwise inad:rpissiblc. He lacks both the skill and knowl-
edge to prepare his defense, even though he have a perfect 
one. He requires the guiding hand of counsel at every step 
in the proceedings against him. Without it, though he be not 
guilty, he faces the danger of conviction because he does not 
know how to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the ignorant and 
illiterate, or those of feeble intellect. These observations are 
as pertinent in connection with tbe accused's plea as they arc 
in the conduct of the trial. The decision to plead g~ilty is 
a Bccision to allow a judgment of conviction to be entered 
witbout a hearing-a decision which is irrevocable and whicb 
forecloses any possibility of establisl1ing innocence." 
In view of the foregoing, let us consider the crimes of for-
gery and uttering. The indictment must embrace the 
3° technical ,.elements that constiiute the crimes. Whether 
the indictment properly charges the two crimes; is some-
t.bing that an intelligent and educated layman would not 
know, yet, the petitioner, l1crein, Oliver Robinson, is an igno-
rant colored man, engaged in hauling wood, and has only four 
grades of education. · 
The instrument must be so made that if genuine it would 
impose a legal liability upon another. State v. Lotone, 62 W.-
Vn. 310, 58 S. E. 321, Ter1·y v. Commonwealth, 87 Virginia; 
672. 
The "intent to defraud" involves technical matters. 
Sands v. Conimonwealtl1,, 20 Grattan, 800. 
If the uttering takes place in one county, the p1·esumption 
is that the instrument was forged in such county; but of 
course the prisoner may show otl1erwisc, and in event he does 
the forgery count must be dismissed for lack of venue, if there 
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is an attempted trial of the prisoner in a county in which t"he 
false instrument was not made, although the uttering took 
place within the venue of the Court. State v. Poindexter, 23 
W. Va. 805. 
The puriishmel}.t,'~bied by the Code Section upon conviction 
of the two offens~~'-ntnges from twenty years in the peniten-
tiary down to sii' ,mdnths in jail. See Johnson, v. Common-
ivealth, 102 Va. ~7i . 
Tbe undisputed testimony of the petitioner corroborated 
by the State's Attomey· shows that the Trial ,Judge did not 
give the prisoner one bit of advice or instructions, but merely 
accepted the plea of guilty, and sentenced the prisoner to a 
term of three years in the state penitentiary, and nothing else 
took place. No evidence was heard and the prisoner did not 
testify. 
Even if the Court had made a tender of counsel to this 
• 4«< *uncounseled man, under the positive and unqualified 
language of the Supreme Court of tl1e' United States in 
the recent case.of Uvenges v. Pennsyl·va,nia, 69 S. Ct. 184, the 
trial would be void. 
In this case the Court said: "Some members of the Court 
think where serious offenses are charged, failure of the Court 
to offer counsel in state cl'iminal trials deprives the accused 
of rights under the Fourteenth Amendment. They arc con-
vinced that the services of counsel are guaranteed by the Con-
stitution in every such instance. See Bute v. Illinois, 333 U. 
S. 640, dissent, 677-679, 68 S. Ct. 76:t Only when the accused 
refuses counsel with an understanding of his right can the 
Court. dispense with counsel. Others of us think that when 
a crime not subject to capital punishment is involved, each 
case depends on its own facts. See Betts v. Brady, 316 U. S. 
455, 62 S. Ct. 1258. 
ViThere the gravity of the crime and other factors, such 
ns the age and education of the defendant, the conduct of the 
Court, or the Prosecuting Officials, and the complicated nature 
of the offense charged, and the possible defenses thereto, ren-
der criminal proceedings without counsel so apt to result in 
injustice as to be fundamentally unfair, the latter group hold 
that the accused must lw1,e legal assista,nce under the Four-
teenth .Amendment, whether he pleads guilty or elects to 
stand trial, whether he requests counsel or not. Only a waiver 
of counsel undcrstandin,qly made justifies trial without coun-
sel. Tho philosophy behind both of these views is that the 
due process clause of the Jtourteenth Amendment or the Fifth 
Amendment. requires Counsel for all persons charged with 
serious offenses, when necessary for their adequate defense, 
in order that such persons may be advised how to conduct 
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their trial. The application of the rule varies as indicated in 
the preceding paragraph." 
5• ,!,Certainly under the foregoing ruling of the Supreme 
Court of the United States, one situated as the plaintiff 
in error in the Circuit Court ot' Dinwiddie County, Virginia, 
with no advice or instructions from the Judge or anyone else 
:MUST have counsel, even if he had stated he did not desire 
counsel, as such a proceedings without counsel; as said by 
the Supreme Court of the United States, Uvenges v. Pennsyl-
vania, suprn, is so apt to result in injustice as to be funda-
mentally unfair. ]~specially is this true when the Court hears 
no evidence or when the prisoner docs not testify. 
The order book entrv that "c,·idence was heard" is not 
controlling. It is said in Curtis Y. Hiatt, (3rd Circuit), 161 
Fed. ( 2d) 623: "\Ve believe thn t the question of the represen-
tation by counsel may be raised in habeas corp1ts proceed-
ings, even if inquiry into the question entails contradiction of 
the record.'' 
The Attornev for the Commonwealth admits that no evi-
dence was hea 1:d. 
Q. He just plcnd guilty and was sentenced to three years 7 
A. Yes. 
The Supreme Court of the United States in Uvenges v. 
Pennsyl,vania, supra., said: "Only a waiver of counsel under_. 
standingly made, justifies trial without counsel. 
Even if it be conceded that 'nn intent to defraud' is not 
overcome, by establishing that the petitioner did pay back the 
money on August 5, 1947, which he received on the check from 
Mr. Lewis Blnnk, the Storekeeper, and that· he intended at 
the time he made and at the time he cashed the check, bearing 
the signature of .T. Thompson \Vyntt, Esq., as drawer, to pay 
the merchant back in full and sa,·e him harmless, neverthe-
less, such would have been n powerful defense for mitiga-
6• tion before either ~court or .Tun•. 
"re sincerely believe thut. hn<l the facts of tl1is case 
been brought to the attention of the Trial .Judge that he would 
not have imposed a sentence of three years in the peniten-
tiary, which was in effect a sentence of thirteen years as 
plaintiff in error received nn add ii ionnl ten years in the Cir-
cuit Court of the City of Richmoncl, for a third offense, under 
Code Section 5054. We are confi<font that liad the facts been 
fully brought out that at the worst the Honorable Judge of 
the Circuit Court of the County of Dinwiddie, would have im-
" 
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posed no more than a jnil sentence which would not have 
made the plaintiff in error subject to the provisions of Sec-
tion 5054 for third conviction. 
Here stands an illiterate man at the bar of justice and ar-: 
raig·ned upon an indictment that allows the Court to impose 
a sentence of six months in the county jail in proper cases, 
and we believe if the words of the Legislature mean anything 
they mean that if this man is guilty of forgery under the cir-
cumstances of his case a jail sentence sl1ould be .imposed. If 
he was guilty of forgery technically, if a jail sentence does 
not fit his case, it is hard to visualize the case in which such 
sentence would be iuclicious nncl proper. 
This man with a fomth grade common school education, 
is not informed by the Trial Judge of the penalties fixed by 
law under Code Section 4489, and even if a tender of counsel 
was made he necessarily thought at the worst, that no graver 
offense was committed that what is commonly called giving 
:t "Cold Check", for which n jail sentence must be the punish-
ment if under fifty dollars and he only received forty dollars 
from the storekeeper as ten dollars was given the merchant 
for a past debt. Every :Member of this Honorable Court 
knows as a matter of common lmowleclge that even if the ac-
cused pays back a "cold check" after a charge has been 
7'1l preferred against liim, 111 that the Courts of Virginia 
. hardly ever incarcerate the accused unless he is an 
habitual check flasher. 
Surely petitioner knc>w no difference in the charge against 
him than in the ordinmT case of a "cold check" without ad-
vice from the Judge and· was helpless without the aid of coun-
sel. 
While the prisoner was in the foregoing condition as de-
scribed, he was confronted with the State's attorney, who 
according to the testimony of suid Attorney desired to pro-
cure a penitentiary sentence because he believed he (State'!. 
Attorney) was out talked in a previous proceeding against 
the prisoner in tho County of Dinwiddie. 
· If mitigation was al1 nn attorney considered that 11e coulcl 
nccomplish for the petitioner if petitioner lrnd been repre-
Rented by counsel; such attorney would have established be-
fore the Court that the money received by the prisoner from 
Mr. Lewis Blank. the .Store keeper had been paid back; and 
that be got the chock cashed merely for the purpose of hav-
ing his truck repaired, which truck was used in his busines!. 
of hauling wood, and thnt the prisoner made no attempt to 
avoid arrest but went with l\fr. Blank to a Magistrate with-
out the presence of an officer of the h-lw. It would have been 
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apparent that the :Merchant would surely get in touch with J. 
Thompson Wyatt, an Attomey at Law, who maintained his 
law office only two miles from the Merchant's place of busi-
ness, and that the Merchant did get in touch with Mr. Wyatt, 
as that is the only way 110 could have known that the check 
was defective as the check was given on July 4, 1947, a bank 
holiday and petitioner was arrested the same day. 
If the petitioner had been represented by counsel at his 
trial surely the Court would have seen that prisoner knew 
when he gave the check that the Storekeeper would con-
tact l\Ir. Wyatt. 
ge ~The prisoner would have been bound to know that Mr . 
. Wyatt, would inform the Merchant of the source of the 
prisoner's income which he got from vV. Virginia. Counsel 
would have shown the Court that Oliver Robinson would have 
been bound to have known at the time of making and cashing 
the check in question that he, Oliver Robinson, would have 
to make it good to the Merchant or go to jail, and it would 
have been apparent that no sensible man in business and get-
ting a monthly award from vV. Vitginia, would have intended· 
under such circumstances to have caused the Storekeeper any 
pecuniary or financial loss. 
These were important matters to have been brought to the 
attention of the Honorable Judge of the Circuit Court of the· 
county of Dinwiddie and if they had been brought to his at-
tention they certainly would have caused a lesser sentence 
and in fact no more than a jail sentence. 
Viewed from the above and foregoing, the case is much 
stronger than the case of Townsend v. Burke, 68 S. Ct. 1252, 
· in which the Court said: '' In this case, counsel might not 
lmve changed the sentence, but he could have taken steps to 
see that the conviction and sentence were not predicated.on 
misinformation or misreading of Court records, a require-
ment of fair play, which absence of counsel withheld from the 
prisoner." 
Certainly in an effort to prevent severity of sentence, it 
is just as important to bring to the attention of the Court 
favorable information on behalf of the prisone1' as it is to pre-· 
vent consideration of unfavorable mistaken information. 
The act of the prisoner is generally considered of no more 
gravity morally than what is commonly called giving a "Cold 
Check", and we all know it is considered in an entirely differ-· 
ent manner by our Courts upon the matter of fixing punish-
ment than in a case of forgery or uttering where the purpose 
of the forger is to beat his victim out of tho money and never 
repay it. 
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•such an act as that of the plaintiff in error is dc-
90 scribed by the Supreme Court of Oklahoma in Tah Do 
Quah, v." Siq.te, 70 Pac. (2d) 818, as an act of one that is 
not criminal. at heart. 
In the above'case fnctually similar with that of petitioner, 
the Oklahoma Appellnte Court reduced the sentence of the 
trial Court. which was one year and two months in the peni-
tentiary to a sentence of ninety days in the county jail. 
In the Townsend v. Burke, suvra, the Court said: "·We 
have indicated, however, that disadvantage from absence of 
Counsel, when aggravnted by circumstances showing that it 
resulted in the prisoner actually being taken advantage of or 
prejudiced does make out a case of a violation of due 
process." 
Even if the Court had offered the plaintiff in error Counsel, 
his waiver thereof, could not have been intelligent, because 
the failure of the mitigating circumstances to have been 
brought to the attention of the Trial Judge and sentence 
passed with the Court in complete ignorance of such circum-
stances, most assuredly did prejudice the prisoner. 
Waiving Counsel and not testifying or having the impor-
tant facts of mitigation developed could not have been a valid 
waiver of Counsel; because the waiver must have been "un-
derstandingly" made, which means that it must he made with 
wisdom. 
In Uven.rJcs v. Pennsyl-vania, supra, the Court said: "Only 
a waiver understandingly made, justifies trial without coun-
sel.'~ 
"Understandingly" ncco1:'ding to Webster's New Int. Diet. 
(2ed) is defined, as knowing, intelligent, skillful, as he is an -
understanding man. Very understanding in Court Procedure. 
En~lowed with or displaying understanding, as, the under-
standing heart of Solomon. 
"'In Gibbs v. Burke, 69 S. Ct. 1247, it is said: "Our de-
10e cisions have been that where the ignorance, youth, or 
other capacity of the defendant make a trial unfair, the 
<lef endant is deprived of his liberty contrary to the Four-· 
teent Amendment. Counsel necessary for his defense would 
be lacking.'' 
Counsel may ha,-e made an absolute defense to the charges 
of forgery ancl uttering upon the grounds that the petitioner, 
Oliver Robinson, neither made or passed the instrument hear-
ing the nmne of J. Thompson Wyatt, "with intent to de-
fraud," upon the ground that he did not intend. to cause, the: 
Storekeeper, Lewis Blunk, any injury or loss, but intended to, 
reimburse him. · 
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Whether the foregoing is a defense to the indictment or not 
is a question upon which American Authorities are in con-
flict, and the question is an open one in the State of Virginia. 
In State v. Jett, lVIissouri, 300 S. \V. 752, the Court said: 
"1'hc only possible theory of the admission of the evidence is 
thnt it may have tended to show a lack of criminal intent upon 
tlw pa rt of the def m1dm1t. We have been unable to find the 
exact question decided. However, it has been held in a for-
gery charge that it is not a defense that the accused actuall)· 
reimbursed the party injured. Whether under any circum-
stmwes in an indictment for uttering a forged instrument the 
defondant may develop that he afterwards reimbursed the in-
jured party to show a lack of inknt or a lack of knowledge 
tlrnt the instrument was forged, we need not J1ere decide, for 
dcfon<lant did not follow up the sustaining of the objection, 
by making an offer of proof to the effect that defendant ac-
tunllv reimbursed 1\Intlaw." 
Fleming v. Stale, Texas, 26 S. ,Y. (2d) 258; takes a view 
opposite to the apparent view of the .Missouri Court in Jett 
v, Stale, supra. 
'rhe evidence in Plcmfo,q v. State follows: "I wrote a 
11 ,i, *check. I was in Atlanta and had some money coming 
in. I was broke and wrote a check and cashed it. I was 
going tQ pay it back hut they arrested me before my money 
came in. The money did not come on Saturday. I don't know 
why it did ·not conic. I intended to pay it back l\Ionday. I 
thought that before the check could get around to the bank I 
would hm·e my money and pay them first." 
Appellant presented to tho Court a written requested in-
struction, which 1·1md as follows: "Gentlemen of the jury: 
you are instructecl thnt the gravamen of the offense with 
which the defendant is charged is the intent to injure and de-
J'rnud. ,vhcrcfore you n l'C instructed thnt even should you 
helicvc from tho testimony that the~ defendant, C. Fleming, 
did pass as true the instrument alleged in the indictment, 
yet, if yon further helicve from the evidence that at the time 
he passed the same that he intended in good faith to repay tho 
moucy he obtained from snid check, or if you hm·o a reason-
able doubt as to thi:-;, then you will ncquit the defendant." 
Contrary to the hel'orehand mentioued 1\lissouri case, the 
Court said: ''The Huie seems to be that when the intention 
to give effect to a forged instrumr,nt is established, it ·is no 
defense that the party intended to JJH)' the debt secured by 
the forged instrumcut, or to protect the injured party against 
harm." 
To the same effect See-Fincher ,·. Slate, Ga. 155 S. E. 344. 
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However, even in accordance with the Authorities, that 
hold that it is no defense to forgery or uttering a forged check, 
tlmt the accused intended at the time of making and passing 
the instrument, to repay the party that cashes it, the peti-
tion~,r Imel an ample def cnse that counsel could have raised. 
The evidence in the habeas corpus cuse established that 
eqich month, J. Thqmpson ·wyatt, Attorney at Law, Peters-
. burg, ~Virginia, collected the nwa rd of the petitioner 
l'2~ tlmt amounted to seventy one dollnrs nnd fifty six cents 
\ per month. Surely petitioner knew that· when tlie Bank 
would fail to honor the check, that Lewis Blnnk would imme-
idately go to J. Thompson Wyatt, to get information, and pe-
titioner Imel every reason to believe nt the time he drew and 
passed the check,'tlmt he would be nblc to persuade Wyatt, to 
take care of the check and save the petitioner harmless. 
·wyatt was collecting frncls in behalf of petitioner each and 
every month, and petitioner wns hound to feel he coukl get 
Wyatt to pay the check and take the amount so paid out of 
funds he collected for petitioner. 
The Texas view that is contrarv to the l\Iissouri view as 
discussed recog11izes the defense of the prisoner under the 
above circumstances. 
In Duncan v. State, Texas, 236 S. ,v. 468, the Court said: 
"The only contention actually macle a11~ied upon on be-
half of appellant was that liis act in making ati~-9assing the 
alleged forged instrument was without intent to inijure or de-
fraud. He took the witness stand, and admitted signing Noll-
icampcr's name to the eheck, and that he passed it to ·weisel. 
Appellant is a negro. He Jrnd worked for Nollkamper for five 
years, and was .in his sc1Tice at the time of the transaction 
alleged. It was Saturchl}-, and he asked his employer for 
money; but the latter had none, and appellant went to town 
and drew the check in question for twenty dollars, nnd signed 
Nollkamper's name thereto, passed it, got some money, and 
some goods; and went hack to Nollkamper's place. The for-
gery was discovered that afternoon, a11d :Mr. NolUrnmper was 
notified. He took af1pe_Uant with him and wpnt to town, where 
he paid off the check. Appelhmt continued working for Mr. 
Nollkamper up to tl1e time of the return of the indictment 
herein.'' 
•Mr. Nollknmpcr testified: "Y cs, I paid off that 
13e twenty dollar check .. Yes, after come and explained to 
me how he come to draw the check. I went and paid it off, 
and he worked it out. Y cs; at the time he told me e e *" that he 
did not intend to swindle me out of the money, but wanted to 
get the money and pay me back, that is what he told me. He 
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told me .that when he drew he thought it would be all right, 
and be intended to work it out. \Vhen I paid the check, he 
said he wanted to work it out. He told me first, when he made 
my 11ame, he thoug11t it would be all right, he told me that. 
But it was not all right for him to sign my name to the check. 
Sure I afterwards paid it off, after I understood how it was. 
He made no attempt to run away." 
The Court said: '' If appellant, because of prior similar 
dealings, or because of the relations between him and his em-
ployer; or for any reason, believed his making and passing 
this check would be accepted and ratified by his employer, 
or if in other words, if for any reason, his act was without 
intent to injure and defraud; he would not be guilty herein. 
He was entitled to an affirmative presentation of this issue 
to the jury. While the intent to injure and defraud is not 
named as a specific element of passing a forged check in 
Article 937; it is required that the accused knowingly pass 
an instrument in writing which has been made with intent to 
injure and defraud and this element of the offense should 
uot be ignored; .and was nc:it in the charge in the instant case.'' 
Further need of Counsel for the petitioner at his arraign-
ment and trial in Dinwiddie County, will be noted by inspec-
tion of the indictment. Neither the forgery count or the 
uttering count give the name of the person it was intended 
to defraud. 
146 0 \Vhether an indictment charging the passing of a 
forged check, must state to whom the passing was made, 
is a matter of which the Authorities of the various States 
of the Union are in conflict. This will be illustrated bv the 
original and dissenting opinion in the case of Iowa v. TV eaver, 
149 Iowa 403, 128 N. W. 559, 31 L. R. A. (N. S.) 1046, Am. 
Cases 1912 C; 1137, which is accompanied by copious notes 
m1d citutions. See also Enc. of Pl. & Prac., :Vol. 9, page 591, 
Bishop's New Cr. Proc., Vol. 3, page 1506, Sec. 447, 12 R. C. L., 
page 155, Sec. 19. 
In the dissenting opinion in l owa v. Weaver, 149 Iowa 403, 
128 N. "\V. 559, it is said: "See also Brown v. Commonwealth, 
2 Leigh Virginia 772; State v. 'iJ:forphy, 17 R. I. 698, 24 Atl. 
-t-73, 16 L. R. A. 550. In the latter case it is said: 'As to the 
third and last ground of the defendant's objection to the sec-
ond count, viz., that it does not give the name of the person to 
whom the order in question was supposed to have been uttered, 
we think is well taken. The name of the person to whom the 
forged instrument was passed being n material part of the de.: 
i-:cription of the offense should have been given if known, or, if 
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not known, the fact"_shoul<l have been stated as an e~use for 
omission.' 2 B_isb. ·er. Law 379. 1J1 cClellan v. State, a2 Ark. 
609; Butler v. State, 5 Blackf. Ind. 280; State v. Doyle, 11 H. I. 
G74. The omission of such allegation is fatal." 
It will ue further noted thut in tho uttering count, "intent 
to defraud" is omitted, which, of course, is fatal. 
"Thi 1e "intent to defraud" might he omitted where it is 
nlleged that accused cashe<l a check knowing it was forged, 
but just to say he uttered a check knowing that it was forged, 
leavi11g out "intent to defraud" does not state a crime. 
While the conviction is written up as to the forgery count 
and not as to the uttering count; the punishment fixed by 
15° 0 the Court was certainly upon consideration of both 
counts. 
Not only does the plaintiff in error come within the direct 
language of the Supreme Court of the United States in 
UvenlJCS v. Pennsylvania, supra, but he is on all fours with its 
factunl circumstances. 
The petitioner testified he lm<l no money to employ an attor-
ney and that the Court did not offer to assign him an attomey 
and there is positiYely no evi<lence to dispute this. 
The plaintiff in error was no more able to understand an 
indictment for f.orgery and uttering and defenses thereto, than 
Uvenges was able to comprehen<l such matters in relation to 
the imlictment for burglary upon which he was arrnigned in 
a Pennsylvania State Court; nnd we have not got to view 
the situation from the angle of interpretation as if the 'rl'ial 
,Judge had given him full an<l complete advice mid instruc-
tions, because the undisputed nn<l admitted evidence of the 
C'ase shows plaintiff in error did not receive any advice or 
instructions from the Trial ,Judge in Dinwiddie County, and 
the testimony further shows without <lispute petitioner did not 
utter a word in the proceeding. 
In Uven,qes v. Pennsylvania, the Court said: "There is an 
undenietl nllegation that he was never advised of his right 
to Counsel. The record shows no attempt on the part of the 
Court to make him understancl the consequences of his plea. 
·whntevc.•1· our decision might have been if the trial court had 
informed him of his rights and conscientiously lrn<l under-
taken to perform the functions ordinarily entrusted to coun-
~el." 
Th<'t'e is not one hit of evidence in the whole case thnt tht> 
trinl ,Judge offered to assign the petitioner counsel. Petitioner 
testified nothing was said about counsel. None of the wit-
nes!-es for the respondent deny this testimony, but say they do 
• 
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not remember counsel being offered this defendant. 
16(~ Clearly the ~case of the petitioner on the question of un-. 
disputed proof is governed by Stonebreaker v. Smyth, 
187 Virginia 250, and ilicDonnan v. Smytlt, 188 Virginia 474. 
Clearly what the 1.'rial Judge did in respect to offering coun-
sel in other cases and at other times and in no way connected 
with the case of the petitioner was not admissible evidence 
nn<l should ha,·e been excluded in the habeas corpus bearing, 
nn<l the petitioner exception to the introduction of such evi-
dence of custom was well taken. 
The case of Jackson v. C. ct 0., 179 Virginia 642, 20 S. E. 
(2d) 489, and cases cited therein make the foregoing abso-
lutely clear. . 
E,;eu in cases allowing evidence of the habit of carriers to. 
stop at a given point, such testimony must give away to 
po!-iitive testimony as to what occurred at the time in ques-
tion. 
It was said in Alexamb:ia Ry. Co. v. llenulon, 87 Virginia 
193: '' Though, of course, nny mere presumption thus founded · 
woultl necessarily have to yield to positive evidence to the: 
eontrarv." 
It is ·also a entirely different matter in allowing evidence · 
of habit, such as a cni·rier's custom to stop at a given point; 
whieh is more or less nutomatic and what a ,Judge did in one 
nn!-!e to throw light as to his actions in another and entirely 
1liffercnt case. It is only human to err, and probably the· 
,Tudgc in the case of petitioner thought that Mr. ,vyatt, was· 
conn~el for petitioner nncl for that reason did not offer coun-
sel. :\[r. ,vyatt had representecl petitioner on a previous oc-' · 
ension before the same .Judge. 
If sneh evidence of habit as introduced in this case is.law,.: 
it would permit a petitioner on lwbea.,; corpus to go into every · 
(•ase a given ,Judge hns ever tried and there would be no 
17"' ""mul to such a proceeclings. See Radford v. Calhoun, 165 · 
Virginia 24. 
In Curtis,·. Hiatt, 161 Fed. (2d) 621, 3rd Cir., it was said· 
that where the record of the trial showed that the Court of-
fcre«l counsel and said record was not very complete, that on· 
lwbms corpus the petitioner may estn blish the language of 
the Court on the questioll' of counsel to ascertain if it was· 
:·nl<'h that the petitioner understood that Counsel would be 
11ssiu;ncd free of expense to him; 
Therefore, liow can we eonstrue the language of the Trial 
,Tmlge in the Dinwiddie proceedings against the petitioner, if 
there is no e\'idencc of any language on the subject on this· 
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particular occasion. Evidence eannot be derived at by way of 
construction to tear down positive proof. 
Even the language alleged to have been used by the Trial 
.Judge in other proc~edings was insufficient. 
The testimony of Mr. Stern the State's Attorney both on 
direct and cross examination was to the effect that the Honor-
able Judge of the Circuit Court of Dinwiddie had a babit of 
inquiring of felony prisoners if they had an attorney and if 
they responded in the negative, he further inquired if they 
wanted an attornev. So we see that even in cases in which 
the plantiff in error was not involved, the language of the 
trial Judge is conspicuous for the absence of language telling 
the prisoners that the accused would be furnished counsel 
appointed by the Court free of costs to the defendant. Sec 
Ourtis v. Hiatt, supra. 
Regardless of wbat the petitioner knew it was the duty of 
the Judge to inform him of his Federal Constitutional rights. 
However, there is no reason whatsoever for believing that he 
knew that such right existed. He was tried in the Rich-
1.s• mond "'Hustings Court in 1938 without counsel, and did 
not waive counsel in the Petersburg Hustings Court in 
1943, as he did not understand in 1943 that the Court extended 
an offer to appoint counsel f rec of charge; by asking if he 
wanted counsel, and even if he had there would be no right 
to believe that he knew the offer extended was on account of a 
~,ederal Constitutional Guarantee and that all Courts must 
do likewise. 
In lVilfong v: Jolmson, 156 Fed. (2d) 507, 9th Cir., the 
Court said: ''It is argued that petitioner waived his right to 
he represented by counsel nt the time of pronouncement of 
;judg,;nent. This is based upon the theory that petitioner was 
an old offender, knew his rights and failed to make his re-
(JUest for the assistance of counsel. We do not agree-the 
Supreme Court of the United States in Johnson v. Zerbst, 304 
U. S. 458, 58 S. Ct. 1019, after approving its former holdings 
that 'Courts indulge every reasonable presumption against 
tbe waiver of fundamental constitutional rights and we do 
uot presume acquiescence in the loss of fundamental rights, 
defined waiver as an intentional relinquishment or abandon-
ment of a known right or privilege.' " 
In Ga.yes v. N. Y .. 67 S. Ct. at Ct. at 1714 the Court said: 
"The allegation of the petitioner that wben &sked whether 
he desired Counsel, he answered 'No' in the belief that ]1e 
would have to pay the lawyer's fee~ and was not informed to 
the contrary is, of course, to be tukcn as true in the absence 
• 
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of denial and of contrary evidence which might have been 
tendered on a hearing. '' 
Certainly the petitioner told officers he w;ould not employ 
counsel as he had no funds. The Court must off er counsel 
if .the Constitution so- requires and nothing excuses the Judge 
of failure to perform the Constitutional duty imposed on 
him. 
19• *Further while the Respohdent was at liberty to show 
that this case was such a proceedings that a requirement 
of counsel was not jurisdictional but as the proof showed it was 
such a case as to make it mandatory for the Trial Judge to 
offer counsel, he could not supply a jurisdictional element in 
the record by oral proof even if the Judge himself had testi-
fied. The record of trial is a "nullity" on its face under Bu~e 
v. Illinois, supra. 
vVe 1·espectfully pray that the sentence of three years for 
forgery be declared void and also the repeater sentence based 
on this invalid adjudication . 
,v. A. HALL, JR., 
Richmond, Virginia, 
.Respectfully, 
W. A. HALL, JR., 
Attorney for Oliver Robinson, 
Plaintiff in Error. 
Attorney for Plaintiff in Error. 
Richmond, Virginia, 
October 29, 1949. 
I certify that I have receh•ed a copy of the foregoing addi-
1 ional authorities filed by plaintiff in error in support of his 
petition for writ of error. 
'\VALTER E. ROGERS, 
Assistant Attorney General. 
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RECORD 
VIRGINIA::· 
In the Hq~tings Court of the City of Richmond. 
Pleas at the Courthouse in the City Hall, before the Hust-
ings Court of the said City, on the 1st day of August, 1949. 
Be it remembered, thnt heretofore, to-wit; on the 4th day of 
May a petition for a writ of habeas corvus ad sit,bjiciendum. 
was filed in this Court through the Supreme Court of Appeals 
of Virginia, which said petition is as follows: 
page 2 ~ In the Supreme Court of Appeals of Virginia. 
Oliver Robinson, Petitioner, 
v. 
vV. Frank Smyth, Jr., Superintendent of the Virginia State 
Penitentiary, Respondent. · 
PETITION FOR "WRIT OF HABEAS CORPUS 
AD SUBJICIENDUM. 
To the Honorable Justices of the Supreme Court of Appeals 
of Virginia: 
Now comes the petitioner, Oliver Robinson, a citizen of the 
United States and respectfully showctb unto this Honorable 
Court that he is being restrained and deprived of his liberty 
in the Virginia State Penitentiary at Richmond; Virginia, by 
the Respondent, \\T. },rank Smyth, Jr., Superintendent of said 
pennl institution and thnt the said imprisonment of petitioner 
by the Respondent is illegal and void and without any lawful 
nuthority, under the due process of law clause of the 14th. 
Amendment of the Constitution of the United States. 
Petitioner avers that'he is a very ignorant colored man, with 
practically no education ancl scarcely able to read or write, 
nnd uttorlv unable on account of his limitations and lack of 
knowledge· of legal matters, to adequately represent himself 
upon any criminal offense averred in an indictment. 
Thus situated and being without funds and unable to secur~ 
funds to employ counsel to aid and assist him, was on Decem-
ber 15, 1947, tried in the Circuit Court of Dinwiddie County 
and sentenced to serve a term of 3 years in the Virginia Peni-
tentiary, upon conviction of forgery. 
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Petitioner was arraigned upon an indictment that he had: 
never seen or had explained to him. One count of the in-
dictment charged that petitioner unlawfully, feloniously and: 
falsely forged a certain wl'iting, to-wit, a certain check, dated 
July 4, 1947, in the amount of Fifty Dollars ($50.00) 
page 3 ~ payable to the order of the said Oliver Robinson, · 
drawn on Petersburg Savings and American Trust, 
Company, Petersburg, Virginia, endorsed Oliver ~binson,. 
und purported to have been signed on the face thereof by-
one J·. rrhompson "ryatt, as the maker thereof, to the preju-:-
dice of another's right, to-wit, to the prejudice of the right 
of the said J. Thompson \Vyatt, with intent ta defraud; by; 
then and there, unlawfully, feloniously and falsely forging, 
the said check and the name of the said J. Thompson \Vyatt 
on the face thereof as maker thereof. 
The second court of the indictment charged that he did un:-
lawfully and feloniously utter and. attempt to employ as true. 
the check described above well knowing it to be false and 
forged with intent to <lefraud. 
Petitioner entered the pica of guilty, without receiving any 
ndvice from the Trial Judge of the matter that such a plea. 
invoked or its consequences, and to the· legalistic charge never 
11.t uny time rcccive<l counsel or a<lvice from the Presiding . 
. Judge or anyone. 
He avers that he did not enter the plea voluntarily, com-
petently, understandingly, or inte!ligently, and did not know 
that his plea confessed "nu intent to defraud" and that he was 
wholly innocent of the charges contained in the indictment and 
entered the plea totally on account of his extreme ignorance. 
He avers that an ingredient of absolute unfairness entered 
into the }Jrocesses that led to his aforesaid conviction, and that 
he was whollv without funds and unable to secure funds to 
,•mploy counsel for his representntion at his trial in Din-
widdie County as aforesaid, and that he did not know that 
he was entitled to have counsel assigned him although he 
grent]y desired such aid and assistance, and was not informed 
hy the Honorable Judge or anyone e]se of his right to counsel, 
and avers that neither bv wor<l 110r deed did he waive 
page 4 ~ his right to counsel as· g-uarantecd under the due 
process c1ause of the 14th Amendment, nnd that 
nftcr he entered the aforesaid plea of guilty, brought about 
hy his ignorance and lack of advice from the Honorable Judge 
of the Circuit Court of Dinwiddie County, no witnesses for 
the State were cross examined and that petitioner did not 
tcstifv 01· sav a word or offer anv evidence. 
A certificci copy of the indichnent upon which pctitionei: 
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was convicted and sentenced to 3 years in the Penitentiary 
in the Circuit Court of Dinwiddie County, December 15, 1947, 
is herewith filed a,nd marked "Exhibit A" and asked to be 
made a part of this petition as if fully set out herein. 
A certified copy of the order of trial, conviction and sen-
. tence in the Circuit Court of Dinwiddie County, as aforesaid 
is herewith filed and marked "Exhibit B" and prayed to be 
read and considered as if fully set out herein. 
On account of the above premises and due to the fact that 
he had been convicted April 6, 1938, in the Hustings Court of 
Richmond, Virginia, for the crime of "housebreaking with in-
tent to commit larceny" and sentenced to 5 years in the peni-
tentiary, and convicted of "housebreaking with intent to com-
mit larceny", December 21, 1943, in the Hustings Court of 
Petersburg, Virginia, and sentenced to two years in the peni-
tentiary, though arraigned for crimes of which he was not 
guilty, convictions were b~·ought about by his ignorant and 
unadvised plea .of guilty, and without consel and without a 
waiver of counsel, he was l\Iarch 17, 1948, brought into the 
Circuit Court of the City of Richmond upon an information 
drawn under Code Section 5054, alleging his three convictions 
and due to the fact that he did not have counsel or funds to 
f-ecure counsel and. was not offered counsel by the Circuit 
Court of the City of Richmond and not knowing that sucl1 
right existed, was unable to attack the infirmity of any of the 
convictions alleged in the information, although each 
page 5 ~ and every conviction was a "nullity" under the due 
process clause of the 14th Amendment, and being 
thus situated he was sentenced to an additional ten years in 
the penitentiary under the Repeater Section (5054) of the 
Code of .Virginia. 
Petitioner realizes that under the decision 'iJfcDorman v. 
8m11th, 187 .Va. 522, he cannot have the ten year repeater 
sentence rendered against him in the Circuit Court of the 
City of Richmond, March 17, 1948, declared null and void 
on account of the af orcsaid convictions in Richmond and 
iletersburg, until he has completed the service of the Dimvid-
die sentence, if the Dinwiddie sentence is valid, but by virtue 
of the fact that he does solemnly aver in this petition that 
the Dinwiddie sentence is void and if so the repeater sentence 
is void, McDorman v. Smyth, 188 Va. 474, and under these 
averments if established by evidence, he is at this time entitled 
to his immediate release, he, thcref ore, respectfully prays 
that a writ of habeas corpus ad .mbjiciendum may be granted, 
directed to W. Frank Smyth, ,Jr., Respondent, commanding 
.him to have the body of the petitioner before a Court desig-
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nated in the order for an ore te1ius hearing hereon, and if 
this Honorable Court should not desire to make this writ re-
turnable before the Supreme Court of Appeals of Virginia, 
he prays that it be made returnable before the Circuit Court 
of the City of Richmond and that Respondent produce pe-
titioner as directed and that petitioner may be restored to his 
liberty on the ground that the sentence he is now serving 
(Dinwiddie) is void and the repeater sentence is thus tainted. 
A certified copy of the information under Section 5054 is 
hereby filed and made a part hereof and marked "exhibit C" 
:md prayed to be read and considered as if fully set out here-
m. 
A certified copy of the order of the Circuit Court of the 
City of Richmond of March 17, 1948, sentencing petitioner to 
t.en years in the penitentiary, under Code Section 5054, is 
hereby filed and made a part hereof and marked 
page 6 ~ "Exhibit D" and asked to be read and considered 
as if fully set out herein. . 
And petitioner will ever pray, 
Respectfully, 
/s/ OLI~R ROBINSON, 
Petitioner. 
State of Virginia, 
City of Richmond, to-wit: 
. This 17th day of March, 1949, personally appeared before 
me, the undersigned Notary Public, the petitioner, Oliver 
Robinson, who signed and swore to the foregoing petition for 
writ of habeas corpus, and swore that the facts therein arc 
true to the best of his knowledge, information and belief. 
/s/ MILDRED K. HALL, 
Notary Public. 
My commission expires .June 26, 1949. 
,v. A. HALL, JR., 
14 North 9th Street, 
Richmond, Virginia, 
Attorney for Petitioner . 
.A. Copy.:..._Teste : 
L. A. SCHUMANN; . 
Deputy Clerk. 
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page 7 ~ Virginia : 
In the Circuit Court of Dinwiddie Countv. Sept. 15, 1947 . 
. - ..... ,, ... 
Commonwealth 'of Virgh,ia, 
County of Dlnwid~i,?, to-wit: 
In the Circuit Court of said County: 
(1st Count) 
The grand jurors of the Commonwealth of Virginia, in ancl 
for tho body of tl1e County of Dinwiddie, and· now att<mcling 
the September Term, 1947, of the said Circuit Court of said 
County,, upon their oaths present, that Oliver (Ollie) Robin-
son, on the 4th day of ,July, in the year 1947, in the said 
County of Dinwiddie, and within the jurisdiction of the said 
Circuit Court, did unlawfully, feloniously and falsely forge 
a certain writing, to-wit, a <'ertain check, dated July 4, 1947, 
in the amount of Fifty Dollars ($50.00)! payable to the order 
of the said Oliver Robinson, drawn on Petersburg Savings 
and American Trust Company, Petersburg, Virginia, en· 
dorsccl Oliver Robinson, and purporting to hnve been signeo. 
the fnce thereof by one J. Thompson ·wyutt as the maker 
thereof, to the prejudice of another's right, to-wit~ to tho 
prejudice of the right of the said J. Thompson \V~ratt, with 
intent to defraud; by, tll(>n and there, unlawfully: feloniously 
and falsely forging the said cbeck and the name of the saW 
J. Thompson ·wyatt on the fnee thereof as the maker thereof, 




And the jurors aforesaid, upon their oaths aforesaid, do 
further present that the said Oliver {Ollie) Robinson, on the 
said 4th day of July, in the year 1947, in the said County of' 
Dinwiddie and within the jurisdiction of the said Circuit 
Court, did unlawfully nnd foloniously utter nncl attempt to 
employ ns true a certnin forg·cd writing, to-wit, a certain 
check, elated July 4, 1947, in the amount of Fifty Dollars 
($50.00), payable to tltc order of the said Oliver Robinso11, 
drawn on Petersburg Savings and American Trust 
page 8 } Company, Petershurg, Virginia, endorsed Oliver 
Robinson, and purporting to have been signed on 
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t.he face thereof by one J. Thompson Wyatt as the maker 
thereof, the said Oli,·er (Ollie) Robinson, then and there, 
well knowing the said check to be false and forged, nnd the 
said Oliver (Ollie) Robinson, then nnd there, well knowing 
the name of the said .J. Thompson w·yatt on the face of the 
said check as the maker thereof to be false and forged, against 
peace and dignity of the Commonwealth of Virginia. 
Witnesses: 
·w. B. BUTTERWORTH, JR. 
J. TH01'IPSON WYATT 
A True Bill. 
F. ,v. BECK, Foreman 
A Copy Tesfo : 
/s/ MILTON I. HARGR.A VE, 
Clerk 
A copy, Teste: 
L. A. SCHU:l\IANN, 
Deputy Clerk 
page 9 ~ Virginia: 
In the Circuit Court-of Dinwiddie County. December 15, 1947. 
Commonwealth of Virginia, Plaintiff 
v. 
Oliver (Ollie) Robinson., Dcfondnnt 
INDICT~IENT FOR A FELONY. 
This day came the Attorney for the Commonwealth and tbl'_ 
accused appeared in Court- in the custody of the Sheriff of. 
this County, upon beiug thereof arraigned pleaded guilty to 
f orgcry as charged in the indictnwnt; ,anrl with the consent 
of t]ie Attorney for the Commonwenlth, here entered of rec-
ord, submitted.the case to Court for trial and decision. 
And the Court having fully henr<l the evidence, and being_ 
30 Supreme Court of Appeals of Virginia 
fully advised, doth adjudge the aC'cused guilty of f orge1·y as 
charged, and doth ascertain his punishment by confinement 
in the State Penitentinry of this Commonwealth for a period 
of three (3) years. 
Therefore, it is ordered by tl1e Court that the said Oliver 
(Ollie) Robinson be and he hereby is, sentenced to confinement 
in the State Penitentiary of this Commonwealth for a period 
of three (3) years, to be kept in prison and treafod therein 
as the law directs. 
And it is further ordered bv the Court that as i;;oon after 
the adjournment of this Court' as prtwticable, that tl1e proper 
officer or officers oft.his Commonwealth do remove and safely 
convey the said Oliver (Ollie) Rohin~on from the jail of the 
City of Petersburg to the Stafo Penitentiary of tbis Com-
monwealth, to be kept in prison and treated therein as afore-
said. · 
The prisoner sha1I have .... clays credit for time spent by 
him in jail awaiting· trial. And the prisoner is remanded to 
jail of the . City o~ Petersburg. 
A copy Teste : 
/s/ MILTOX I. HARGRAVE, 
Clerk. 
''EXHIBIT B''. 
A copy, Teste: 
L.A. SCHUMANN. 
Deputy Cle1:k 
page 10 ~ Virginia : 
In the Circuit Court of the City of Richmond, to-wit: 
Be it Remember~cl. that T. Gray Haddon, Attorney for the 
Commonwealth of Virginia, in ancl for the Circuit Court of 
the City of Richmond, who, for said Commonwealth. prose-
cutes in this behalf, cometh in his proper person ·on the 17th 
day of March, 1948~ into the said Circuit Court of the City 
of Richmond and giveth the Court her<' to understand nn<l he 
informed that Oliver (Ollie) Rpbirnrnn, n convict in the Peni-
tentiary of Virginia, heretofore, to-wit, on the 6th clay of 
April, 1938, at a Hu~t.ings Court holden for· the (!ity of Rich-
mond, by name of Hirnm Robin~on wai:i dnlr comicted of 
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Housebreaking, an offense against the laws of this Common-
wealth, then and now punishable bv confin~ment in the said 
Penitentiary, and was by said lasi mentioned Court on the 
6th day of April, 1938, sentenced to confinement in the said 
Penitentiary for the term of five· years, for tl1e said offense~ 
and was received into the said Penitentiary in pursuance of 
said last mentioned sentence; and that the said Oliver (Ollie) 
Robinson, afterwards, to-wit, on the 21st day of December, 
1943, at a Hustings Court holden for the City of Petersburg, 
by the name of James Oliver Robinson, was duly convicted 
for another offense, to-wit: housebreaking, an offense against 
the laws of this Commonwealth, then and now punishable by 
confinement in the Penitentiary, and was by said last men-
tioned Court, on the 21st day of December, 1943, sentence to 
confinement in tlle said Penitentiary, for the term of two 
years for the said offense, and was received into the said 
Penitentiary, in pursuance of said lai:;t mentioned sentence; 
and, that the said Oliver (Ollie) Robinson, afterwards, to-wit: 
on the 15th day of December, 1947, at a Circuit Court l10Iden 
for the County of Dinwiddie, by the name of Oliver (Ollie) 
Robinson, was dulv convicted of another offense. to-wit: for-
gery, an offense against the law of this Commonwealth, then 
and now punishable by confinement in the said Penitentiary, 
and was by the said last. mentioned Court, on the 
page 11 ~ 15th day of December, 1947, sentenC'ed to confine-
ment in the said Penitentiary, for· the term of 
th1·ee years, for the said offense, and was re<'eived into the 
said Penitentiary, in pursuance of said last mentioned sen-
tence; which said several convictions will more fully and at 
large appear by reference to the records thereof, remainin~ 
filed in the said Hustings Court of the City of Richmond, and 
the said Hustings Court of the City of Petersburg and the 
snid Circuit Court for the said County of Dinwiddie duly 
<~ertified copies of which are here produced and shown to the 
Conrt. 
And the said Attorney for the Commonwealth giveth the 
Court here to understand and be informed tlmt the.> said Oliver 
(Ollie) Robinson, convict as aforesaid, hath not been sen-
tenced to the punishment by law prescribed for sncb third 
offense, as is hereinbefore set forth. 
And the said Attorney for the Commonwealth ~iveth the 
Court further to understand and be informed, that the said 
Oliver (Ollie) Robinson, convict as aforesaid, is the identical 
person mentioned in each of the said several records lierein-
bef ore set forth. Whereupon the said .Attorney for the Com-
monwealth prays the consideration of the Court herein the 
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premises, and that due process of law be awarded against 
the said Oliver (Ollie) Robinson, in this behalf, to make him 
answer to th.e. said Commonwealth touching and concerning 
the premis~E1,_aforesaid, and that suc>h proceedings may be l1acl 
thereupon·;a~, are directed and required by the Acts of the 
General Assembly of Virginia in this case made and pro-
vided. 
/s/ T. GRAY HADDON 
Attorney for the Common-
wealth. 
"EXHIBIT C". 
A Copy, Teste: 
/s/ WILBUR J. GRIGGS, Clerk. 
A copy, Teste: 
L.A. SCHUMANN, 
Deputy Clerk 
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\VILBUR J. GRIGGS, Clerk 
Virginia: 
In the Circuit Court of the City of Richmond, on \Vedesday, 
the 17th clay of Marcl1, 1948. 
Commonwealth, Plaintiff, 
against 
li'loyd .J amcs, Carrol .Jones, Samuel Tillman, Lawrence Cain 
\Vagstaff, Dexter Edward Fair, Oliver (Ollie) Robinson, 
Alvin Lee Gibbs, Johnnie Brown, Dell Lawson \Vorrell, Al-
hert Luther Lefler, .John A. Thompson, Paul Daniel, Samuel 
Sonny Tyler, Dcfendnnts, 
1NFOR1IATION (THIRD CONVICTION}. 
The Superintendent of the Penitentiary·this day produced 
the nbovc named dcf«mdants, and made report in writing thnt 
the foregoing named convicts had been three time£ convicted 
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nnd sentenced to confinement in the Penitentiary for a felony; 
and 
Thereupon, the Attorney for the Commonwealth filed in-
formation setting forth the several records of conviction and 
alleging tbe identity of each with the per~on named in eacb, 
the information being rend to each of the accused, and each 
being first cautioned as to his or l1er rights~ and each acknowl-
edged in open Court that he or she is the person mentioned 
in the several records of conviction. 
It is, therefore, considered by the Court that each of the 
foregoing named convicts undergo a further confinement in 
the Penitentiary for n term of fon years, said term to begin at 
the end of the present term or terms of confinement of each in 
said Penitentiary; and each of said p1·isoners are remanded to 
the custody of the Superintendent of the said Penitentiary. , . 
page 13 ~ 
1\. copy, Teste: 
/s.' ,vILBUR J. GRIGGS, Clerk 
"EXHIBIT D''. 




~~arch 18, 1949 
I hereby accept Jegn] nrnl timely s<>rvice of the foregoing 
petition for writ of habeas corpus. 
/sl BALLARD BAKER 
A copy, T<>ste: 
Special .Assistant of the Attor-
ney General of Virginia 
L. A. SCHUMANN, 
Deputy Clerk 
pnge 14 ~ In tl1e Supreme Court of Appeals held at tbe 
Court-Lihrary Building· in the City of Richmond 
on Thursday, the 28th clny of ApriJ, 1949. 
On petition of Oliver Rohinson a writ of habeas corpus ad 
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subjiciend11,m is awarded him, to be directed to W. Frank 
Smyth, Jr., Superintendent of the Virginia State Peniten-
tiary, commanding him to hnve the body of the said Oliver 
Robinson, in his custody as it iR said, together with the day 
and cause of his being hlkcn and detained, before the Hust-
ings Court of the City of Richmond on the 2rid day of :May, 
1949, at ten o'clock a. m. 
The service of a copy of this order shall have the same 
iorce and effect as if a formal writ of habeas corpus we1·c is-
sued and served as required by law. 
A cop~·, Teste: 
A copy, Teste: 
page 15 ~ Virginia : 




In the Hustings Court of the City of Richmond. 
Oliver Robinson, Petitioner 
v. 
W. Frank Smyth, Jr., Su1,erintendcnt. of the Virginia State 
Penitentiary, Respondent. 
RETURN AND ANSWER OF THE RESPONDENT. 
Now comes the respondent, W. Frank Sm~·th, Jr., Superin-
tendent of the Virginia State Penitentiary, and, in obedience 
to the writ of habeas corpus heretofore issued, produces the 
body of the petitioner, Oliver Robinson, before the Court. 
In answer to the said writ and petition, tlie respondent does 
say as follows: 
1. The petitionel' jg being he1d under an order of the Cil'-
cuit Court of Dinwiddie County of December 15, 1947, wherein 
he was sentenced to serve three years in the penitentiary. 
· 2. This order of conviction is in all rc:=:pects lawfu] ancl 
valid, and the respondent denies that an~· c]emcnt of due 
process was Jacking in this conviction. 
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Wherefore, the petition for a writ of habeas corpus should 
be dismissed and the writ of habeas corpus discharged. 
/s/ W. FRANK SM:YTH 
Superintendent, Virginia State 
Penitentiary. 
/s/ J. LINDSAY ALMOND, JR.~ 
Attorney General 
/s/ BALLARD BAKER 
Assistant Attorney General 
State of Virginia 
City of Richmond 
I, Nerhea S. Evans, a Notary Public for the City and State 
aforesaid, bereby certify that "\V. Frank Smyth, 
page 16 } Jr., Superintendent, Virginia State Penitentiary, 
personally appeared before me in my City and 
State aforesaid and made oath that the allegations contained 
in the foregoing return are, to the best of his knowledge and 
belief, true. 
Given under my hand this 2nd day of June, 1949. 
My commission expires on the 26th day of June, 1951. 
A copy, Teste: 
/s/ NERHEA S. EV ANS 
N otnry Public 
L. A. SCHUMANN 
Deputy Clerk 
page 17 } And at another day, to-wit; at the same Hustings 
Court continued by adjournment and held at the 
Courthouse of said City, in the City Hall, on the 2nd day of 
lfay, 1949, the foil owing order was duly entered, to-wit: 
Oliver Robinson, Petitioner 
v. 
'\V. Frank Smyth, Jr., Superintendent of the Virginia State 
Penitentiary, Respondent. 
Now comes the petitioner~ by counsel, and counsel for tlrn 
respondent, and presence of the petitioner being waived ancl 
counsel for both parties being agreeable, this cause is con-
tinued until June 6, 1949, at 1l :00 A. 'M., at which time the 
respondent is commanded to lmve the body of the petitioner, .,~ 
36 Supreme Court of Appeals of Virginia 
Oliver Robinson, before this Court together with the day and. 
cause of his. )?eillg taken and detained. 
. •. 
·page 18 ~ '.AJ\(l at another day, to-wit: at the same Hustings 
Co:µr,t continued by adjournment and held at the 
Courthouse of .sai~ City, in the City Hall, on the 6th clay of 
J unc, 1949, the following order was duly entered, to-wit: 
Oliver Robinson, Petitioner 
v. 
W. Frank Smyth, Jr., Superintendent of the Virginia StatP 
Penitentiary, Respondent. 
This cause came on this day to be heard upon the writ of 
habeas corpus heretofore awarded, the petition of the peti-
tioner and the return of the respondent; and the Court hav-
ing heard the testimony on behalf of the parties and the ar-
gument of counsel, and being of opinion that thm·e was no 
violation of the State or Federal constitutional guarantees of' 
the petitioner in his trial and sentence in the Circuit Court 
of Dinwiddie County on December 15, 1947~ the Court does 
hereby order and adjudge that the writ of habeas corpus 
heretofore issued be, and the same is ]1ereby,, discharged, and 
that the prayer of the petition be, and the same is Jiereby, 
denied, and the petitioner be, and he is hereby remanded to 
the custody of the respondent. 
To all of which action of tlte Court, the petitioner objects, 
notes his exception and indieates his intention to appeal there-
from. 
page 19 ~ And at another day, to-wit; at the same Hustings 
Court, continued h~· adjournment and held at the 
Com·thousc of said City, in tl1c City Hall, on the 1st day of 
August, 1949, the following order ,vas duly <.'ntered, to-wit: 
Oliver Robinson, Petitioner 
v. 
,v. Fmnk Smyth, Jr., Superintendent of the Virginia Peni-
tentiary, Respondent. 
The transcript of the e,·idence adduced, the objections to 
evidence and other incidents in the above trial was this daY 
signed and sealed by tbe Court and deJivered to tbe Clerk of 
this Court ancl hereby made a part of the record in this case. 
• 
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page 20 ~ OLIVER ROBINSON, 
being first duly sworn, t<'stified as follows: 
DIRECT EXAl\IINATION. 
By Mr. Hall: 
Q. State your name? 
A. Oliver Robinson. 
Q. Are you the petitioner in these habeas corpus proceed-
~p I . 
A. Yes, sir. 
Q. How old are yon., Robertson 7 
A. Thirty-eight. 
Q. How much education have you 1 
A. None. 
Q. Were you convicted of forgerv in the Circuit Court of 
Dinwiddie County 1 - . 
A. Yes, sir. 
Q. On December 15, 194i, and given three years in the peni-> 
tentiaryt . 
A. Yes, sir. · 
Q. You plead guilty to that charge in the court, did you. 
noU 
A. Yes, sir. 
Q. This conviction was on an indictment found in the Cir-. 
cuit Court of Dinwiddie County, alleging you were, 
page 21 ~ the forger of fift)' dollars to the prejudice of J .. 
Thompson ,ryatt, was it not't 
A. Yes, sir. 
Q. Diel you have roumml in your trial there in the Circuit 
Court of Dinwiddie County '2 
A. No, sir. 
Q. No one appeared in your behalff 
A. No, sir. 
Q. ·why did you not have an attorney to reprE>sent you, 
Oliver? 
A. I did not have the money and they did not offer me any 
lawyer. 
Q. You did not have any mon<'y, nor did they offer you any 
lawyer? 
A. No, sir. . 
Q. ,vhat was the name of the trial jmlge? 
A. .J uclge .Jefferson. 
Q. You say you clicl not have any monC'y to get n lawyer? 
A. No, sir. 
• 
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Q. Did Judge Jefferson offer to appoint a lawyer for you? 
A. No, sir. · 
Q. Did J udgc Jefferson give you any advice before you 
were tried! 
A. No, sir. 
Q. Did yon get any advice from any source? 
A. No, sir. . 
, · Q. Did -you· ever have the indictment explained 
page 22 ~ to you? · . 
A. No, sir.: 
Q. Had you ever seen it before you went into the court Y 
A. No, sir. · -
Q. Were you in jail, or out on bail awaiting your triaU 
A. In jail. 
Q. You plead guilty to this indictment for forgery'/ 
, · A. Yes, sir. 
· Q. On this check that was alleged to have been forged how 
rimch money did you get, Robertson'! 
A. Forty dollars. 
Q. ·whom did you get the money from 1 
'.' A. Mr. Lewis Blank. 
Q. What kind o~ business is Mr. Blank in! 
. A. Store. 
· Q. How much money did you actually receive on this check, 
forty dollars, you say! 
A. Yes, sir. 
Q. You signed Mr. J. Thompson ·wyatt's name to the check? 
A. Yes, sir. 
• Q. When you plead guilty there in court and got three years' 
sentence in the penitentiary, did you really mean to ·confess 
that you intended to cheat the storekeeper out of that money? 
A. No, sir. · 
page 23 } Q. ,vhy did you plead guilty'/ 
A. Because I put his signature on it. 
1. . Q. Did yon understand tbat you were pleading guilty to 
cheating and defrauding Mr. ·wyatt out of that money? 
~. No, sir. · 
·: Q. You got forty clollars from the storekeeper on the check? 
A. Yes, sir. 
Q. Robertson, tell His Honor what you intended to do 
:tbout the check? 
A. I .forged, the check on the 4th day of July, 1947. ~fr. 
Lewis Blank gave me $40 on the $50 check. · I picked the $40 
up and went to Dinwiddie Courthouse to buy some parts for 
• 
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n truck I bad. I stayed up· there around about two l1ours 
und I come back home and laid across the bed and Mr. Lewis 
Blank come and woke me up and carried me to Mr. Richard-
son's store and swore out a warrant for me. 
Q. On the same day you gave the check! 
A. Yes, sir. 
Q. Did you pay that check back 7 
A. No, I paid it back on the 5th of August. 
Q. The record here shows that the value you received was 
$50.00! 
A. No; I got $40. I owed him $10 for glass for 
page 24} his automobile. 
Q. You only got $40.00f 
A. Yes, sir. 
Q. And the other part you paid him for a glass for his 
c·nr? 
A. Yes, sh'. 
Q. Explain about that glass in the cad 
By Mr. Baker: I don't think that is competent, your Honor. 
By the Court: He said he got $40 and he owed the man 
$10 for a glass for his car. 
Hv Mr. Hall: 
0 Q. Wnat did you owe him $10 for? 
A. I broke a glass in his ear. 
Q. How long was that before you gave the check? 
A. On the same day. · 
Q. You paid the check back on what dayf 
A. On the 5th of August I paid it back. 
Q. You have testified that you were not intending to beat 
Mr. Blank out of that moneyf 
A. No, sir, I was not. 
Q. What we1·e you going to do f . 
A. I was going to pay the money back. 
Q. For what purpose were you getting the money at the 
time? · 
A. I thought I would get something· to fix my 
page 25 } truck to start to work. 
Q. What kind of work were you engaged in? 
A. Hauling wood . 
Q. Where is your place of business f 
A. Over in West Petersburg. 
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Q. And you. iy;eYe getting this money for the purpose of 
repairing Y?Ur: truokY 
A. Yes, su·. ·1 · • • 
Q. Aud you ·sa~ you intended to pay this money back to 
.Mr. Blank. From ·what source were you to get the money so 
you could pay him back 'l 
A. I don't understand you. · 
Q. Where would you have gotten any money to pay this 
moncv backY 
A. ·r have received compensation for the last six years. 
Q. You have received compensation for six years 1 
A. Y cs, sir; since 1936. I have three years to go yet. 
Q. Where did you receive this compensation from 1 
A. From Charleston, \Vest Virginia. 
·Q. From the State of \Vest Virginia 'l 
A. Yes, sir. 
Q. How much is it a month f 
A. $71.56. 
Q. For what reason does the State of West Vir-
page 26 r ginia pay you that money? 
A. I worked for Kirkwood "\Vorks in Raleigh, 
North Carolina. 
Q. And you were injured in West Virginia? 
A. Yes, sir. 
Q. ·what kind of injury? 
A. Three fingers (witness bolds his hand up and demon-
strates). 
Q. Did :Mr. J. Thompson ·wyatt have anything to do with 
1·ecovcring this compensation for you? 
A. Yes, sir. 
Q. He was your counsel in this matter'l 
A. I received $40.00 a month when I first received the money 
nnd I ,vrote to Mr. Wyatt and said for the injury to m~· 
hand I was not getting enough compensation. He charged 
10 per cent on a doIIar and th~n I got $71.56 and I paid Mr. 
,vyatt $225. 
Q. For a number of months :\Ir. Wyatt had been receiving 
the check'l 
A. Yes, sir. 
Q. ·where is Mr. ·wyatt 's law office located f 
A. On Sycamore Street, Petersburg, :Va. 
Q. Yon made this bad check out on the Petnrshurg Bank, 
did you noU A: Yes, sir. 
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Q. This man, Mr. Blank, that you gave this check . 
page 27 } to, how far is his place of business from Peters-
burg? 
A. About two miles. 
Q. If you had asked the Judge for a lawyer, did you know 
he would have given you a lawyer1 
A. No, sir, I did not know it. 
CROSS EXAlIINATION. 
By l\fr. Baker: 
Q. Did you ever go to school, Oli'!'er f 
A. I went to fourth grade. 
Q. Can you read and write? 
A. A little. 
Q. You were convicted in Dinwiddie back in 1947 f 
A. Yes, sir. · 
Q. Hacl you ever been convicted of a felony before that 
timeY 
A. I was convicted in 1938. 
Q. ·where were you convicted on 1938 7 
A. In this court here. 
Q. ,vcre you convicted at uny other time than 19381 
A. In Petersburg. 
Q. Yon were convicted in Dinwiddie in 1947, that was the. 
third time you had been convicted, was it noU 
A. Yes, sir. 
Q. In these other trials were you ever represented by a 
]awyed 
A. No. 
page 28 } Q. You were convictccl in this court in 1938, were 
YOU not? 
A. I did 'not know nothing about Jaw. 
Q. In 1943 Judge ,vilson offered you a lawyer, did he not? 
A. Y cs, sir. 
Q. Diel ~·ou accept it? 
A. No, sir. (l, Did you plead guilty 1 
A. Yes, sir. 
Q. When did you get down to Dinwiddie County¥ 
A. I live in Dinwiddie. 
Q. "\Vhen did you first mo,·e there to live 1 
A. The 26th of April. 
Q. ,vhat year f 
42 Supreme Court of Appeals of Virginia 
Oli-1Jer Robinson. 
A. 1946. 
Q. Did you know Mr. ·wyatt before you went down thereY 
A. No, sir. 
Q. How did you get in contact with this man Wyatt? 
. A. Through the man he runs with. 
Q. Did you get any lighter time on that? 
A. Twelve months. 
Q. That was in 19461 
A. Yes, sir. 
Q. When did you get out on that conviction t 
A. One month before I was arrested on this check: 
Q. When were you arrested on this bad check 
J)agc 29 ~ charge Y 
A. Julv 4th. 
Q. Did they put ~:ou in jail then Y 
A. Yes. 
Q. How did you get out? 
: . A. They opened the door and I walked out. 
Q. Where did you go Y 
·A. To West Virginia. 
Q. Did you ever rneef a man named Atkinson out in ,vest 
Virginia7 
A. Yes, a lawyer. 
Q. How did you meet him? 
A. In extradition. 
Q. You fought extradition! 
A. Yes, sir. 
Q. What did it cost you Y 
A. $50.00. 
Q. At this time you were drawing $71.56 a month? 
A. Yes, sir. 
Q. They brought you back to Virginia in 1947? 
A. Yes, sir. 
Q. Who brought you back f 
A. Mr. Hawks and Mr. Butterworth. 
Q. You knew what they were bringing you back for? 
A. Yes, sir. 
. Q. Did you not tell them on the trip back you 
page 30 ~ were fed up with lawyers and you were not going 
to get a lawyer in this case 7 
A. No, I did not tell anybody that. 
Q. Did you ever discuss the case with the officers who 
b1·ought you back? 
A. No, sir. 
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Q. Did they ask you whether you wanted a lawyer or not 1 
A. No, sir. 
Q. You got back in Virginia then on December 4th, 1947 'l 
A. Yes, sir. 
Q. You were tried on the 15th 'l 
A. Yes, sir. . 
Q. Did you have any trouble in Petersburg at the time! 
A. No, sir. 
Q. Did you have a forgery charge against you in Peters-
Lurg'l 
A. Yes, sir. 
Q. When was that-was that before or after July 4th'l 
A. That was before. · 
Q. You got out of it on the 12th of June? 
A. Yes, sir. 
Q. And you forged Mr. ,vyatt's name to a check in July, 
1947? 
A. I forged one in June and the last in July. 
Q. You forged Mr. Wyatt's name twice'l 
A. Yes, sir. 
1mge 31 ~ RE-DIRECT EXAMINATION. 
Bv Mr. Hall: 
·Q. How much was the other check that you forged Mr. 
,vyatt's name on Y 
A. $25.00. 
Q. What date was that'l 
A. I don't remember. 
Q. It was before the one on the 4th of July? 
A. The first one was in Jone. 
Q. That before the one on the 4th of July'l 
A. Yes, sir. 
Q. How much was that'l 
A. $25.00. 
Q. Did you testify in the case there before .Judge ,T e:ffer-
son? 
A. No, I did not say nothing before Judge Jefferson. 
Q. You did not give any evidence at all 'l 
A. No, sir. 
Q. Just plead guilty! 
A. Yes, sir. 
Q. Did you know if you had asked Judge .T eff erson for a 
Jnwyer that he woi1Id have given you onef 
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A. No, I qici :µot know that. 
Q. Did yoti have an attorney over in the Circuit Court of 
Richmond when: you had the trial there f 
A. No, sir. 
page 32 } Q. You just received the penalty 1 
A. Yes, sir. 
Q. And you have been convicted three times 1 
A. Yes, sir. 
Q. Did you have counsel in the case over in Petersburg? 
A. No; I told Judge ,vnson I did not want one. He askecl 
did I want one; I said, no. 
Q. Did you understand what be meant¥ 
A. No; sir. 
By l\Ir. Baker: Your Honor, we are not trying tbat case 
J1ere. 
Q. Did you understand be would give you one free of 
charge? 
A. No, I did not know about that. 
(The witness stood aside.) 
page 33 } ,v. POTTER STERNE, 
a witness introduced in behalf of the Common-
wealth, being first duly sworn, testified as follows : 
DffiECT EXAMINATION. 
By :Mr. Baker: 
Q. Please state your name f 
A. ,v. Potter Sterne. 
Q. You arc the Commoilwealtb 's Attomcy of Dinwiddie 
County? 
A. Yes, I am. 
Q. How long have you been Commonwealth's .A.ttornev! 
A. Between twenty-five and thirty years. • 
Q. Do you remember Oliver Robertson f 
A. Very well. 
Q. Wlien did you first become acquainted with Oliver Rob-
ertson? 
A. Some time around October 16, 1946. 
Q. ,vhat were the circumstances which led to your meet-
ing him? 
• 
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A. At that particular time I met "Ollie", as he was gen-
erally called out there, in the trial justice court, he was 
charged with larceny of tl car from a colored person. 
Q. Was he represented by a lawyer at that time? 
A. He was represented by ~Ir. J. T. ·wyatt, of Petersburg. 
Q. Did Robertson employ :Mr. ·wyatt, or was he appointed 
L,y the court f . 
A. Robertson employed 1'Ir. ,vyatt, himself. 
page 34 ~ Q. ,vhat happened at that time? 
A. Oliver Robertson was indicted at the Decem-
ber term of 1946 in the Circuit Court of Dinwiddie County 
and later at the l\Iarch term, 1947, he was convicted in the 
Circuit Court before Judge J. G. Jefferson, Jr., of the larceny 
of a car and he was sentenced to a year in jail and to pay a 
fine of $10. At that time Robertson and his counsel asked 
that he be given a jail sentence rather than a penitentiary 
i;;entence, due to the fact that he had already been in the peni-
tentiary and he would get additional time if he went back to 
the penitentiary. 
Q. Do you recall if he served that jail sentence7 
A. I think he served about nine months of it, which would-
have been about the time-or, I think he served the jail sen-
tence. 
Q. Do you know when he was arrested on this forgery 
charge on which he is now being held 1 
A. He was arrested, I think, on July 4, 1947. 
Q. "Then was he indicted, do you know, Mr. Sterne? 
A. He was indicted at the September term, 1947. 
Q. Did he stay in the jail from the time of his arrest until 
1 he time of l1is sentence ? 
· A. He did not. He broke jail and went back to what he had 
told us was his home, Charleston, ·west Virginia. 
Q. ,vhen did you get. him back from \Vest Vir-
page 35 ~ ginia. 
A. Butterworth and some other officer made a 
trip out to ,Yest Virginia on the theory that Ollie would" come 
on back, and when they got there they ran into some diffi-
culties. He l1ad employed counsel in West Virginia at that 
time. That is, I assume he had employed him, bec.ause he 
had him there, named S. B. Atkinson. So the officers had 
to come back and .we extracli.ted Ollie. ,v e got him back and 
he wns tried on a plea of guilty befot·e .Judge Jefferson on De-
cember 15, 1947, and he was given three years in the Virginia 
State Penitentiary; 
46 Supreme Court of Appeals of Virginia 
TI'. Potter Sterne. 
Q. Before you get into thnt trial, when did he escape from 
the jaiU Have you the facts there? 
By Mr. Hall: ,v e nclmit he escaped, your Honor. 
A. I do not have the exact dnte; I notice I filed application 
for his extradition in September. 
By Mr. Hall: This ·shows he was extradited in September. 
A. I nm wrong about that, but he escaped jail before he was 
indicted. 
Q. In Ollie's trial, :Mr. Sterne, you have been present at 
most of the trials· in Dinwiclclie County for the last twenty-
five vears? A: Yes, sir. 
Q. \Vhat was Judge Jefferson's custom when a person 
appeared before him on trial as to asking him about whether 
he had counsel? 
page 36 ~ By Mr. Hall: I object, your Honor. 
By the Court: Objection overruled. 
A. Judge Jefferson is very serious-minded and he has the 
custom of asking e,·ery person that is brought before him 
whether he has employed counsel; whether he lms counsel; 
whether he wants counsel nnd goes into it every detail. While, 
taking the number of criminal cases and the length of time, 
I cannot say what Judge ,Jefferson said to Ollie Robertson, 
I am satisfied he asked him the usual ·questions, accordir1t 
to his usual custom. 
Q. You were presc>nt in court when Ollie was tried f 
A. Yes; I was also present when Ollie was tried and 11fr. 
\Vyatt also present. 
By Witness: Your Honor, I would like to add this to what 
I said; that is, tluit I do not have the record here as to the 
date of his escape. i\[y testimony as to that is related from 
memory. 
CROSS EXAMINATION. 
By Mr. Hall: 
Q. He was prosecutc•d for his escape in the trial justice 
court, was he not? 
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A. Yes, sir. 
Q. How much time did he get for that 'I 
A. Six months, I think. 
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Q. You were present when Ollie Robertson was 
page 37 ~ triecl ancl got three years in the penitentiary and 
$10 fine? 
A. Yes. 
Q. He just plead guilty and was sentenced to three years 
and $10 fine'/ 
A. Yes; I am sure Judge Jefferson asked bim the usual 
questions. 
Q. You do not remember any questions asked him with 
respect to counsel in this particular case, do you 7 
A. No, I do not remember any details about this in this par-
ticular case. 
Q. This thing about custom-did Judge Jefferson offer 
counsel to a party that plead guilty to a charge of a non-
capital punishment nature 'I 
A. Judge Jefferson goes into great detail in that. 
Q. Have you not seen cases before Judge Jefferson in bis 
court on a charge of a non-capital punishment nature when 
no attorney was appointed, and the person charged was not 
asked if he wished counsel Y 
A. I have never seen a case on a trial for felony when Judge 
.T effersou did not ask if he had counsel, or whether he wanted 
one. 
Q. You do not know that that is his uniform rule 'I 
A. All I know about the rule is observation from being 
tl1ere. 
Q. The records would not show in that proceeding, would 
1hey1 
A. Now you arc getting into the Clerk's field. I 
page 38 ~ don't know what the Clerk put in his record. 
Q. But you don't know anything· about this case, 
whether any off er of counsel was offered in this case, or not, 
do you? 
A. I know more about this case than the usual case, because 
/-~-~~ Ollie had been there before. I figured Ollie was .right smart. 
I~~hink he and his lawyer out-talked me in the first case, and 
t!1~n he escaped us and I paid more attention to Ollie's case 
tba'1 the usual case. 
Q\ But you don't know whether Judge Jefferson offered to 
assign counsel to Ollie in that case? 
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A. I don't know what happened, but I would guess that he 
<lid. 
(The witness stood aside.) 
page 39 } . '· ,v. B. BUTTERWORTH, JR. 
a witness introduced on behalf of the Common-
wealth, being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Baker: 
Q. What is your name? 
A. W. B. Butterworth, Jr. 
Q. What is your present position? 
A. Deputy sheriff of Dinwiddie County? 
Q. Do you know Ollie Robertson? 
A. Yes, sir. 
Q. Did you have occasion to go after him in West Virginia 
back in 19471 
A. I did. 
Q. ·who went with you on that trip? 
A. !fr. J. D. Hawks. 
Q. What was the purpose of your going there on that oc-
casion-? 
A. To return bim for trial. 
Q. Trial for what? 
A. For a forgery job. 
Q. Did he make any comment when you brought him back 
about this charge of forgery 1 
A. He dicl. 
Q. "What did he say about the forthcoming trial? 
A. I asked him if he was going to employ Mr. vVyntt in this 
. cnse. He said, no, he had enoug·h of lawyers; that 
page 40 } he was going to be tried and get it over with. 
Q. Did he make any statement about the forth-
coming trial other than that-? 
A. That -is all I remember. 
Q. ,v ere you present in the court when be was tried f 
A. I was.· 
Q. How long have you been deputy sheriff for the cour~ 
there in Dinwiddie? 
A. Nineteen years. 
Q. Are you present when these cases are usually tried 'l 
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A. I am. 
Q. Were you present when Ollie was tried, and do you re-
call when he was sentenced? 
A. Yes, I was. 
Q. D'o you recall wl1ether Judge Jefferson asked him if h~ 
had counsel, or offered to appoint counsel for him Y · 
A. I don't recall in that particular case, but it is his usual 
custom to do so. 
Q. It is customary for Judge Jefferson to ask persons if 
they have counsel 'I 
A. It was always his custom to do so. 
Q. Do you recall whether J"udge Jefferson did in this par-
ticular case 'I 
A. I don't recall whether he did. 
Q. You would say he did, based on custom 1 
page 41 ~ · A. Yes, sir. 
(The witness stood aside.) 
. J. D. HAWKS, 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn, testified as follows : 
DIRECT EXAl\HNATION 
By Mr. Baker: 
Q. What is your name? 
A. J. D. Hawks. 
Q. ,v11at is your position, Mr. Hawks? 
A. Investigator for the Virginia A. B. C. Board. 
Q. Do you know Ollie Robertson f 
A. Yes, sir. 
Q. Did you ever have occasion to g() to West Virginia to 
bring Ollie Robertson back in 1947? · 
A. Yes, sir. 
Q. Do you recall for what purpose he was brought back! 
A. Brought back for trial in the Dinwiddie County Court. 
Q. Do you recall on what charge he was indicted? 
A. For a forged check. Butterworth and I made two trips 
to West Virginia. There wns some question about 
page 42 ~ extradition and we got that. und went back to ,vest 
Virginia and brought him baek. 
Q. When was that? 
A. It was on Armistice Day of last year, around December 
6th we brought him back. 
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Q. When you brought him back do you recall his saying 
anything about his forthcoming trial in Dinwiddie Circuit 
Court? 
A. vVe were talking to him about different things and I do 
recall his saying that he had a lawyer in vVest Virginia and 
the lawyer got his money and did no good and he was going 
to confess his guilt and save money when he got out there. 
Q. Did he make mention if he was sent back to the peniten-
tiarv that he would receive additional time there. 
A·. There was sonw conversation about that. He was sup-
posed to get ten years additional time if sent back. I can't 
rocall what was said at that time. 
(The witness stood aside.) 
By l\iir. Hall: If ~·our Honor please, I don't think there is 
· any question under the testimony this man in en-
page 43 ~ titled to he discharged under the decisions in such 
cases. ( Cites cases.) 
By the Court: I don't agree with you and I will refuse to 
discharge the prisoner. 
By Mr. Hall: I except to your Honor's ruling. 
page 44 ~ I, John L. Ingram, Judge of the Hustings Court 
of the citr of Richmond, Virginia, who presided at 
t.he habeas corpu.i;; hearing of the above styled case of Oliver 
Uobinson, petitioner ·1;s. W. Frank Smyth, Superintendent of 
tho Virginia State Penitentiary, Respondent; on the 6th day 
or June, Hl49; do certify thnt tlie evidence adduced, together 
with all other incid(mts of the proceedings; as reported in the 
foregoing transcript, were all before me for consideration at 
the time of said case; ns set forth in said transcript. 
I further ccrtifv thnt counsel for the opposite party were 
A"iven reasonable notie<~ in writing of the time and place when 
this certificate wouM be tendered. 
Given under my hnnd this 1st day of August, 1949. 
JNO. L. INGRAM, 
.Tndge of the Hustings Court of the 
A Copy-Teste: 
City of Richmond, Virginia. 
L. A. SCHUMANN, .. 
Deputy Clerk. 
Oliver Robinson v. W. Frank Smyth, Jr. 
page 45} Virginia: 
In the Hustings Court of the City of Richmond. 
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I, L . .A.. Schumann, Deputy Clerk of the Hustings Court of 
the City of Richmond, Virginia, do hereby certify that the 
foregoing is a true copy of the testimony, together with all 
motions, objections and exceptions and all other incidents of 
the case Oliver Robinson vs. W. Frank Smyth, Jr., Superin-
tendent, Virginia State Penitentiary, lately determined in 
said Court; and I do further certify that counsel of record for 
the parties had due notice of the intention of counsel to apply 
for said transcript before th~ same was made up and deliv-
ered. . • 
.A. Copy-Teste: 
L . .A.. SCHUM.ANN, 
Deputy Clerk of the Hustings Court 
of the City of Richmond . 
l\L B. ·w .A.TTS, C. C. 
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